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PENSIONS ACT 2004, PART 2 CHAPTER 6
APPEAL TO PENSION PROTECTION FUND OMBUDSMAN
DETERMINATION BY THE DEPUTY PENSION PROTECTION FUND OMBUDSMAN
	Appellant
	:
	Mr D H Sims

	FAS
	:
	Financial Assistance Scheme 

	Scheme  Manager
	:
	The Secretary of State for the Department for Work and Pensions

	Pensions Scheme
	:
	Mackay Design Associates Ltd Retirement Benefit Scheme (the Scheme)


MATTERS FOR DETERMINATION
1. Mr Sims is appealing against the level of payment that has been awarded by the FAS.   
SCHEME MANAGER’S DECISION
2. The decision of the Scheme manager at FAS was that Mr Sims did not qualify for an award because his total actual pension exceeded 80% of his expected core pension.

APPELLANT’S GROUNDS FOR APPEAL
3. Mr Sims disputes the basis upon which the FAS have assessed his application.
RELEVANT LEGISLATION
“The Financial Assistance Scheme Regulations 2005 (the Regulations)
Part 4

Qualifying Members

15 Qualifying Members

(1)
A member or a former member of a qualifying pension scheme is a qualifying member of that scheme for the purpose of these Regulations where -

(a)
he is a member of the scheme in respect of whom that scheme’s pension liabilities are unlikely to be satisfied in full because the scheme has insufficient assets;

(b)
he had ceased to be a member of the scheme and in respect of whom the scheme’s pension liabilities were not satisfied in full, at the time he ceased to be a member, because the scheme had insufficient assets; or

(c)
he died before the date of the coming into force of these Regulations, but would have satisfied the condition in either sub-paragraph (a) or (b),

And the conditions in paragraphs (2) to (4) are satisfied in relation to that member or former member, or would have been satisfied where sub-paragraph (c) applies.


(2) The condition in this paragraph is that the member or former member must have an accrued right to a benefit under the scheme.

(3) The condition in this paragraph is that the member or former member-

(a) was a member of the qualifying pension scheme immediately before the scheme began to wind up; or

(b) was not a member of the scheme at that time but became a pension credit member of the scheme on or after the day on which the scheme began to wind up.

(4) The condition in this paragraph is that the member or former member-

(a) had attained his normal retirement age for the scheme of which he is or was a member as at 14 May 2004;

(b) had not attained that age as at that date but would attain that age on or before 14 May 2019; or

(c) had died before attaining that age but would have attained that age on or before 14 May 2019.

17 Annual Payments

(1) Schedule 2 makes provision for the determination of the amount of annual payments to be paid to or in respect of, qualifying members of qualifying pension schemes including provision for-

(a) a cap to be imposed on such amounts; and

(b) an amount to be paid only where an amount determined under that Schedule is equal to, or exceeds, a specified amount.

(2) Except where paragraph (2), applies, a qualifying member of a qualifying pension scheme shall be entitled to an annual payment determined in accordance with Schedule 2 from-

(a) 14 May 2004; or

(b) The day on which the qualifying member attains the age of 65,

whichever is the later.
Schedule 2

2 Actual Pension

(1) In this Schedule, ‘actual pension’ means, subject to sub paragraphs (3) and (4), the annual rate of annuity which has been or could have been purchased for the beneficiary as at the certification date with the assets available to discharge the liability of the scheme to him after that liability has, or had been, determined.

(2) The liability of the scheme to the beneficiary shall be determined for the purposes of sub paragraph (1) -

(a) In accordance with section 73 of the 1995 Act; or

(b) Where that section does not apply, in accordance with the scheme 
rules.

(3) The annual rate of annuity which has been, can be or could have been purchased for the beneficiary for the purposes of sub paragraph (1) with the assets referred to in that sub paragraph, shall be determined (or, as the case may be, redetermined)-  

(a) Where the beneficiary was an active or a deferred member of the qualifying pension scheme on the crystallisation date, on the basis that the sum which will be, or has been, used to discharge the liability of the scheme to him will only be, or has only been, used to discharge the liability of the scheme to him will only be, or has only been, used to purchase an annuity when the qualifying member attains,  or attained, his normal retirement age;

(b) …,

(c) …,

(d) ….

4. Where the scheme manager is satisfied that it is not possible for him to determine the annual rate of annuity for the purposes of sub-paragraph (1) having regard to the information available to him, he shall determine the annual rate of annuity on the basis of the sum which would discharge the liability of the scheme to beneficiary and to such other matters as he considers relevant.
(4) Active and Deferred members

(1) This paragraph applies in respect of a qualifying member of a qualifying pension scheme who was an active member or a deferred member of that scheme on the crystallisation date.

(2) The annual payment payable to a qualifying member to whom this paragraph applies whom is-

(a) a Group 1 qualifying member shall be – (expected pension X 0.8) – actual pension;
(b) …,

(c) ...

(3) In sub paragraph (2), “expected pension” means, subject to sub paragraphs 3(A), 3(B) and (4), the aggregate of-

(a) the annual rate of the pension to which the qualifying member would have been entitled in accordance with the scheme rules had he attained his normal retirement age when the pensionable service relating to the pension ended;

(b) the revaluation amount for the first revaluation period (see sub paragraphs (5) and (6));

(c) the revaluation amount for the second revaluation period (see sub paragraphs (7) to (11)). 
(3A)
In a case to which paragraph (13) applies, “expected pension” means, subject to sub-paragraph (4), the aggregate of the amount specified in sub-paragraph (3)(a) and the revaluation amount for the revaluation period specified in sub paragraph (13).

(3B)
In a case where the certification date is on or before the day on which the qualifying member’s pensionable service ended, “expected pension” means, subject to sub paragraph (4), the amount specified in sub paragraph (3)(a).

(4) …,

(5) The first revaluation period is the period beginning on the day on which the qualifying member’s pensionable service ended and ending on the day before the day on which the scheme began to wind up.

(6) The revaluation amount for the first revaluation period is the amount by which the annual rate of the pension under sub-paragraph (3)(a would fall to be revalued-

(a) in relation to any guaranteed minimum pension, in accordance with section 16 of the 1993 Act, having regard to the relevant scheme rules; and

(b) in relation to the remainder of the pension, in accordance with Chapter 2 of Part 4 of the 1993 Act.

(7) The second revaluation period is the period beginning on the day on which the scheme began to wind up and ending on the certification date.
(8) The revaluation amount for the second revaluation period is, subject to sub-paragraph (12)-

(a) where that period is less than one month, nil; or

(b) in any other case, the revaluation percentage of the aggregate of the annual rate of the pension under sub-paragraph (3)(a) and the revaluation amount for the first revaluation period under sub-paragraph (6). 

(9) In sub-paragraph (8), “the revaluation percentage” means the lesser of-

(a) the percentage increase in the general level of prices in Great Britain during the second revaluation period determined in accordance with sub-paragraph (7); and

(b) the maximum revaluation rate.

(10) …,

(11) In sub paragraph (9)(b), “the maximum revaluation rate” in relation to the second revaluation period is –

(a) if that period is a period of 12 months, 5%; or

(b) in any other case, the percentage that would be the percentage mentioned in sub-paragraph (9)(a) had the general level of prices in Great Britain increased at the rate of 5% compound per annum during that  period.”
MATERIAL FACTS
4. Mr Sims was born on 24 December 1941. Data provided by Alexander Forbes (the Independent Trustee) to the FAS shows that he commenced active service on 5 May 1987, left active service on 31 October 1997, and reached his normal retirement date (NRD) on 24 December 2006.  
5. The Scheme commenced winding up on 1 November 1997 and Mr Sims was therefore deemed to have left service on 31 October 1997.  In 1997, he received a statement of his estimated benefits following the possible cessation of the scheme in November 1997.  This showed a pension payable to him from NRD of £5,881.71 per annum.  
6. To be considered for assistance from the FAS, a member must belong, or have belonged, to a qualifying pension scheme and have been within 15 years of their scheme normal retirement age on the 14 May 2004.  Members like Mr Sims, who reach their scheme normal retirement age between 14 May 2004 and 14 May 2011, are eligible to have any pension that they are receiving topped up to 80% of their expected core pension in accordance with Regulation 15 of the Regulations.

7. In general, information on the full scale of an individual’s loss is not available until a scheme is close to completing wind up.  Until such information is available, the FAS are unable to assess a beneficiary’s final level of assistance.
8. The Independent Trustee has told me that, having reached his NRD in December 2006, Mr Sims’ benefits were bought out with Legal & General and settled in January 2007, ahead of other members of the Scheme. 

9. The FAS assess whether any award is due by taking into account details of scheme benefits provided by the appointed trustees.  The relevant scheme benefits are the Guaranteed Minimum Pension (GMP), the excess over GMP and amount of pension and or lump sum in payment.  The GMP and excess over GMP are added together to determine the core benefits that are being provided, and then revalued in accordance with Schedule 2 of the Regulations to obtain the ‘expected core pension’  The FAS then calculate 80% of the expected core pension and deduct any benefits that are in payment to assess whether an award is payable. 
10. In Mr Sims’ case, the Independent Trustee provided the following details of benefits to the FAS: 

Annual rate of GMP (as at date of leaving contracted out service)
£1,583.40

Rate of pension in excess of GMP which is subject to revaluation 
£2,628.50
Annuity available






£3,140.76.

11. The FAS added together the GMP and excess over GMP figures, revalued the total (£4,211.90) using the RPI index to achieve an expected core pension of £5298.57.  The FAS then calculated 80% of this figure to produce £4,238.85, deducted the annuity of £3,140.76 to arrive at a figure of £1098.09.  However, as any award must be divisible by 12, to allow for monthly payments, the actual award was rounded up to £1,098.12.  This was deemed payable to Mr Sims, and he was informed of this award on 15 June 2007.   

12. On 16 June 2007, Mr Sims complained to the FAS about the amount he had been awarded and attached to his letter copies of two estimates of benefits that had been provided to him by Sun Life (the Sun Life Statements). One, an annual benefit statement as at 6 April 1996, and the other, an estimate of benefits based around a possible cessation date of 30 November 1997.  He told the FAS that he had expected either of the amounts quoted to be used in their assessment of his award.  The statements quoted the following benefits:
	1  Annual statement @ 6.4.96
	

	Pension on survival to NRD
	£8,066.61

	80% of above figure
	£6,452.61

	Less Legal & General payment of
	£3,140.76

	Approx expected FAS payment of
	£3,311.85


	2     ‘possible cessation on 30 November 1997
	

	Cash sum payable on survival to NRD 
	£9,025.50

	80% of above figure (payable by FAS)
	£7,220.40

	Pension on survival to NRD
	£5,881.71

	80% of above figure
	£4,705.36

	Less Legal & general payment of
	£3,140.76

	Approx expected FAS of
	£1,564.60


13. On 18 June 2007, and again on 25 June, Mr Sims wrote to the Independent Trustee reiterating the complaint he had made to the FAS.  In his letter dated 25 June, he attached further copies of the Sun Life statements and, in addition, provided a copy of his election to take benefits from Legal & General.  He confirmed he opted for ‘Option 2’ which comprised: 
“OPTION 2

You may elect to receive the following amount of tax fee cash:

Scheme Cash Sum



£16,827.10

Plus, the following level of reduced pension:

Scheme pension



£3,140.88 p.a.

Plus, a spouse’s pension payable of:

£2,123.28 p.a.” 

14. Mr Sims’ letter to the FAS prompted them to review his case and, on 9 July, the FAS telephoned the Independent Trustee to determine whether Mr Sims had been paid a lump sum.  Alexander Forbes confirmed that Mr Sims had received £16,827.10 at his NRD, and that he was also in receipt of a pension of £3,140.88.

15. The Scheme Manager reviewed the determination of Mr Sims’ award. On review, the FAS used the same expected core pension figures as before, but were obliged to also take into account the additional lump sum payment.  The Scheme Manager noted that the annuity originally provided to them had been £3140.76 and continued to use this figure in the review.  The Scheme Manager wrote to Mr Sims with the outcome on 30 July 2007:
“. …The scheme manager has had regard to the information you provided to support your review request but has determined that this information does not change his original determination made on 15 June 2007.  However, the scheme manager has determined that the original FAS entitlement was assessed incorrectly as the lump sum you took on 24\12\2006 was not taken into account.

In making his determination the scheme manager has reviewed the information you provided and also the information provided by your Scheme Administrator and Trustee.  The Trustee has provided correspondence informing us that you took a lump sum of £16,827.10 and an annuity of £3,140.76.  Enclosed is a full breakdown and explanation of how your FAS entitlement has been determined…

1.
Your expected core pension under FAS rules

£5,298.57….

…To calculate your ‘expected core pension’ we have used the following data provided by your scheme:
	· Guaranteed minimum pension (GMP) quoted as at 31\10\1997 – the date we have been told that you left your scheme
	· £1,583.40

	· Pension in excess of GMP, which is subject to revaluation within scheme rules (also quoted as at the date above)
	· £2,628.50

	· Flat rate pension, which is not subject to revaluation within scheme rules
	· £0.00


We apply revaluation as per FAS rules to those core pension rights that were due to be revalued under your scheme’s rules to provide the expected core pension figure stated at section 1.

If you left your scheme before the date wind-up began, the FAS will apply revaluation broadly in line with your scheme rules from the date of leaving up to the day before wind up began.  If you left your scheme at wind up then your scheme will already have revalued your benefits up to that point when they provided us with your data.

The FAS then applies revaluation in line with prices (subject to a maximum of 5% compound per year) to those core pension rights that were due to be revalued under the scheme’s rules, from the day wind up began up to the ‘certification date’ for FAS assessment.

The certification date is provided by your pension scheme and in most cases is the date as at which your actual pension is correct (for example, the scheme may have provided an annuity rate to us and provided this rate of annuity as at the date you left your scheme or as at your normal retirement age).  The certification date provided by your scheme is 24\12\2006.

2. Your total actual pension.  


£4,310.52
To calculate your total ‘actual; pension’ we have used the following data provided by your scheme:

	This is the gross annual amount of annual pension that your scheme has informed us was being paid to you at the certification date and that we are taking into account.
	                   £3,140.76

	And
	

	You commuted £16827.10 of your pension on 24\12\2006 (i.e. you took a lump sum).  The actual pension has been re-determined taking account of the lump sum.
	                     £1,169.76




3.
Your annual payment




Expected pension X 80% less your actual pension is

£Nil.”
16. As Mr Sims had no further recourse, on 8 August 2007, he brought his appeal to my office.  In support of his appeal, he said that the FAS had not been unhelpful or unsympathetic, but he was still concerned that the FAS had based their award on benefits paid out by Legal & General rather than the Sun Life Statements, and in particular the statement that indicated he could receive an estimated pension of £8,066.61 per annum.
17. He understood the Scheme to be a final salary scheme and that he was entitled to a pension of £8,066.61 p.a. in accordance with the October 1996 statement from AXA Sun Life and was not informed otherwise.

18. He was unable to check whether contributions continued to be paid as payslips were not forthcoming from the Employer prior to them going into liquidation.

19. At a staff meeting held in November 1997, employees were informed that the Employer could no longer afford a final salary scheme and that there was a possibility of converting their entitlements to a personal pension.  However, the Employer had gone into liquidation before this avenue could be properly explored.
20. However, a statement from AXA Sun Life dated 20 March 1998 was provided, which indicated a pension of £5,881.71 p.a. and a lump sum of £9,025.50, and he questions why Alexander Forbes did not pursue this line which would have been to his benefit.   

21. It cannot be considered to be a fair and equitable outcome that he ultimately ended up with a pension of £4,246 p.a. 
CONCLUSIONS
22. There is no dispute that Mr Sims is a qualifying member in accordance with Regulation 15 and qualified to be considered for having any pension in payment to be topped up to 80% of his expected core pension.

23. There is a dispute, however, about the way in which the FAS have assessed his application.  It is unfortunate that the FAS were not provided with full benefit details at the outset.  This caused his application to be incorrectly assessed and, initially, an award being made to him.  
24. Mr Sims contends that the calculation of any award should be based on the Sun Life annual statement he received in October 1996, which quoted an entitlement of £8,066.61 p.a.

25. In assessing whether any award is payable under the Regulations, the FAS is required to calculate the expected core pension including any revaluation necessary between the date of winding up and the certification date.  The expected core pension figure is achieved by revaluing the total of GMP and excess over GMP benefits that are provided by the Scheme.  
26. The FAS revalued Mr Sims’ pension of £4,211.90 for the period between commencement of winding up and the certification date, and I find no reason to criticise the expected core pension figure of £5,298.57 or their calculation of 80% of this figure to arrive at £4,238.85. 
27. In order to assess whether there is any shortfall the FAS is then required to compare this figure with what is actually in payment.  In Mr Sims’ case this means comparing £4,238.85 with the total of his annuity (£3,140.76) and the notional rate of pension in respect of his lump sum (£1,169.76), a total of £4,310.52, which means there is no shortfall for the FAS to consider assisting with. 
28. The basis of Mr Sims’ complaint is that the FAS should have calculated his award with reference to a statement issued by Sun Life in 1996.  However, that is not Mr Sims’ expected core pension, which is arrived at as set out above. The FAS only need to consider making an award where the benefits in payment are less than 80% of the revalued expected core pension.  Mr Sims is in receipt of benefits that exceed 80% of his expected core pension and no award is payable.  
29. I note that, at the review stage the annuity figure of £3,140.76 was used rather than £3,140.88.  However, had the higher figure been used this would not have affected the outcome.  Mr Sims would still not have been entitled to an award.

30. I can see that Mr Sims may have been disappointed to learn that his expected core pension was not based on the higher estimates of benefits provided by Sun Life.  In his view these are the benefits he thought the Scheme was capable of providing.  However, in Mr Sims’ case the FAS, in accordance with the Regulations, are bound to calculate any award as outlined in paragraph 9 above. 
31. His submissions comprise a critique of the performance of the trustees prior to and during the winding up of the Scheme, which is outside the remit of this appeal.

32. The FAS decision, upon review, not to make an award to Mr Sims was correct and Mr Sims’ appeal is accordingly dismissed.
CHARLIE GORDON

Deputy Pensions Ombudsman

23 November 2007
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