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PENSIONS ACT 2004, PART 2 CHAPTER 6 

APPEAL TO PENSION PROTECTION FUND OMBUDSMAN

DETERMINATION BY THE DEPUTY PENSION PROTECTION FUND OMBUDSMAN
Appellant               
:
Mr M Harries 

FAS                      
:
Financial Assistance Scheme

Scheme Manager  
:
The Secretary of State for the Department of Work and Pensions
Pension Scheme    
:
Poseidon Average Adjusters (London) Limited Retirement Benefit Scheme
MATTERS FOR DETERMINATION 

1. Mr Harries appeals against the decision by the Financial Assistance Scheme (FAS) that no insolvency event has occurred in relation to the Poseidon Average Adjusters (London) Limited Retirement Benefit Scheme (the Poseidon Scheme) and that as a result it is not a qualifying pension scheme for the purposes of the FAS.   

SCHEME MANAGER’S DECISION 

2. The decision of the Scheme Manager at FAS was that the Poseidon Scheme did not qualify for the FAS because it had not undergone an insolvency event.    

APPELLANT’S GROUNDS FOR APPEAL

3. Mr Harries says that his particular circumstances were such that the Poseidon Scheme should qualify for the FAS. 

RELEVANT LEGISLATION
4. Relevant provisions of the Financial Assistance Scheme Regulations 2005, prior to 16 December 2006, provide as follows:

“11
Condition to be satisfied by employer
(1) The condition to be satisfied by the employer for the purposes of regulation 9(1)(c), where the scheme is not a multi-employer scheme, is that an insolvency event has occurred in relation to the employer on or before 28th February 2007.

(2) The reference to the employer in paragraph (1)-

(a)
is to the person who employed persons in the description or category of employment to which the scheme relates or related immediately before the time when the scheme began to wind up; or 

(b)
where the scheme had no active members immediately before the time it began to wind up, is to the  person who employed persons in the description or category of employment to which the scheme relates or related immediately before the time at which the scheme ceased to have any active members. 

[12.
Multi-employer schemes]
13
Insolvency events

(1) "Insolvency event" shall, for the purposes of regulations 11 and 12, be interpreted in accordance with-

(a) section 121(2) to (4) (other than subsection (3)(f) of that section) [of the Pensions Act 2004]; or 

(b) Article 105(2) to (4) and (12) (other than paragraph (3)(f) of that Article) [of the Insolvency (Northern Ireland) Order 2005], 

and the following provisions of this regulation.

[(2) and (3) – provisions relating to public bodies, trade unions and charities]   

(4)
An insolvency event also occurs for the purposes of regulations 11 and 12 where any of the following events occur on or before the last day of the notification period -

(a) in relation to a company-

(i) where an administration order is made-

(aa) by the court in relation to the company under, or by virtue of any enactment which applies, Part 2 of the 1986 Act [the Insolvency Act 1986] (administration orders) (with or without modification); or

(bb) by the High Court in relation to the company under, or by virtue of any statutory provision which applies, Part 3 of the Insolvency (Northern Ireland) Order (administration orders) (with or without modification);

(ii) where a resolution is passed for a voluntary winding up of the company with a declaration of solvency under section 89 of the 1986 Act or under Article 75 of the Insolvency (Northern Ireland) Order; or

(iii) where notice is published in the Gazette that the company has been struck off the register pursuant to section 652 or 652A of the Companies Act 1985 or Article 603 or 603A of the Companies (Northern Ireland) Order 1986;

 …………………………………..”
5. With effect from 16 December 2006, paragraph (3A) was inserted into Regulation 13: 
“(3A)
Where the scheme manager is satisfied that the employer in relation to an occupational pension scheme is unlikely to continue as a going concern, the scheme manager may treat an insolvency event as having occurred in relation to that employer for the purposes of regulations 11 and 12 where he is satisfied that on 28th February 2007 or on some earlier date all of the following circumstances applied to that employer-

(a) no insolvency event referred to elsewhere in this regulation has occurred or is likely to occur in relation to the employer; 

(b) the value of the assets of the employer is less than the amount of its liabilities, taking into account its contingent and prospective liabilities; and 

(c) the employer is unable to pay its debts as they fall due or have fallen due.” 

6. Section 121(2) to (4) of the Pensions Act 2004 defines ‘insolvency event’ in relation to individuals, companies and partnerships.  Section 121(3) relates to companies:
“(3)
An insolvency event occurs in relation to a company where –

(a) the nominee in relation to a proposal for a voluntary arrangement under Part 1 of   the Insolvency Act 1986 submits a proposal to the court …which states that in his opinion meetings of the company and its creditors should be summoned to consider the proposal;

(b) the directors of the company file ..with the court documents and statements in accordance with paragraph 7(1) to that Act (moratorium where directors propose voluntary arrangement);

(c) an administrative receiver .. is appointed…;

(d) the company enters administration…;

(e) a resolution is passed for a voluntary winding up of the company…;

(f) a meeting of creditors is held in relation to the company (...which has the effect of converting a members’ voluntary winding up into a creditors’ voluntary winding up);

(g) an order for the winding up of the company is made by the court under Part 4 or 5 of that Act.” 
MATERIAL FACTS

7. Before commencing employment with Poseidon Average Adjusters (London) Ltd (Poseidon London) in February 1992, Mr Harries had accrued pension benefits as a member of the Sedgwick Group Pension Scheme.    

8. On commencing employment with Poseidon London, Mr Harries joined the Poseidon Scheme, which, according to a letter to Mr Harries dated 16 April 1999 from Moore Stephens, auditors and pension advisers to Poseidon London, was an occupational money purchase pension scheme under which pension benefits, whilst still governed by Inland Revenue maxima, were only determined at retirement when the value of the fund and annuity rates for the selected pension structure were known.  According to Moore Stephens’ letter, Poseidon London had promised to match the final salary accrual rate and benefit structure of the Sedgwick Scheme in respect of Mr Harries’ service with Poseidon London.  

9. Disagreements over Mr Harries’ pension arrangements arose in about 2000, culminating in employment tribunal proceedings.  As a result of those proceedings, heads of agreement were concluded between Mr Harries and Poseidon London which provided for further arbitration and monthly payments to be made on account by Poseidon London.  Mr Harries says these heads of agreement have not been honoured by the company.    
10. Mr Harries was made redundant from Poseidon London in about September 2000 and sought to take his pension from the Scheme in December 2002; his benefits however were stated to be far below what he had been expecting, and, though the first payment was due on 1 January 2003, by 2006, no pension payments had been made.  
11. In August 2006, the FAS accepted a late Notification from Mr Harries that he wished the Poseidon Scheme to be considered for financial assistance.  The FAS requested evidence to enable them to decide whether the Scheme was a qualifying scheme.  Mr Harries informed them that:

· Poseidon London had ceased trading in the UK;

· It had ‘gone bust’;

· In August 2000, the company’s auditors had conducted a detailed audit on behalf of its bankers which proved that it was trading substantially ‘in the red’.

12. Mr Harries was informed on 29 August 2006 that the Poseidon Scheme was not a qualifying scheme for the FAS.  He was told that to be accepted as a qualifying scheme, an insolvency event must have occurred on or before the last day of the Notification period [28 February 2006, although extended in this case]; Mr Harries had indicated on the relevant application form [FAS A1] that such an event had not occurred, nor was there any indication throughout the FAS A1 that an insolvency event was expected to occur before the end of the Notification period.  

13. At Mr Harries’ request, the decision was reviewed by the Scheme Manager at the FAS on 16 November 2006. Mr Harries told the FAS that he was surprised that the copy of the auditors’ report had failed to convince them that an insolvency event had taken place.  He said also that if he had been employed by a large, or larger company then he could understand that a formal insolvency event would first need to have occurred in order for the FAS rules to be satisfied; however, he had been unfairly prejudiced simply because he had the misfortune to work for a very small firm.  It was impossible for an insolvency event, within the meaning of the FAS rules, to have occurred in his own situation.

14. The Scheme Manager determined that:
· The FAS A1 completed by Mr Harries indicated that no insolvency event had occurred;

· Evidence obtained from Companies House, on 16 November 2006, stated that the employer status was ‘active’; therefore the employer had not undergone an insolvency event, as prescribed in the FAS Regulations;

· The original decision (that the Poseidon Scheme did not qualify for the FAS as the employer had not undergone an insolvency event) was correct and the decision was upheld.   

15. Mr Harries remained dissatisfied and appealed to me. 

SUBMISSIONS
16. Mr Harries referred me to the auditors’ letter of 1999 which he considered set out his pension rights; he also referred me to the tribunal proceedings and said that there was no point in his seeking to enforce the agreement reached, nor in trying to put Poseidon London into liquidation as he was himself a very substantial creditor of his employer.  He also believed that the audit of 2000 very conveniently proved Poseidon London’s insolvency.   

17. Mr Harries provided me with copies of Poseidon London’s Profit and Loss accounts for its financial years from 2000 to 2005, which showed, he said, that a profit was only achieved in the 2001 financial year, that there were no profits/reserves with which to pay his pension when it became due in January 2003, and that there was no turnover at all during the 2005 financial year.  He submitted that his former employers just did not have sufficient assets with which to put his benefits into payment, and that would remain the position, as they had no staffed loss adjusting office in the UK, and no fee income was being generated.  He considered that notes in Poseidon London’s 2005 financial statements (see paragraph 19.3 below) to the effect that the company would be enabled by its parent to continue to trade were misleading, because, with the closure of the London office, it had not even been trading the year before.    
18. The FAS has provided me with a copy of the forms completed by Mr Harries, and the documentation completed by them during the decision making process. 

19. I have also seen the evidence which the FAS considered during that process, which includes:

19.1
a copy of the evidence from Companies House referred to at paragraph 13  above which shows Poseidon London’s status to be ‘active’; 

19.2
a copy of the audit carried out in June 2000, which shows Poseidon London to have made a net loss as at 30 June 2000 of £73,000, but estimates assets to exceed liabilities as at 31 July 2000.  (It also refers to the underpayment of contributions by the company to its pension scheme.);

19.3
a copy of the financial statement filed at Companies House in or about October 2006, in respect of the year ended 31 December 2005.  The balance sheet shows that the company’s liabilities exceeded its assets by £165,446, but the financial statement also shows that Poseidon London was part of a group of companies which included its parent, Poseidon Average Adjusters Limited (a Bermudan company), and it notes that the parent company had given a commitment to provide sufficient funds to enable Poseidon London to continue to trade as a going concern.

CONCLUSIONS

20. It is clear that, despite his tribunal proceedings in 2000, there remain issues for Mr Harries to resolve with his former employer in relation to his pension.  Those issues are not, however, for me to adjudicate in this appeal.  

21. My concern is whether the FAS has properly decided that the Poseidon Scheme is not a qualifying scheme for its purposes.

22. It is clear, and Mr Harries now appears to accept, that an insolvency event has not occurred as required by Regulation 11 of the 2005 Regulations. With effect from 16 December 2006, when Regulation 13(3A) came into force, if the Scheme Manager is satisfied that the employer is unlikely to continue as a going concern (and if certain specified circumstances apply), he may treat an insolvency event as nevertheless having occurred. Regulation 13(3A) was not in force at the time of the Scheme Manager’s decision and the subsequent review, but even if it had been, I do not think it would have assisted Mr Harries, because the most recent financial statement for Poseidon London expressly states that its parent company is committed to funding it to a level where it can continue as a going concern. 
23. Mr Harries’ perception is that his former employer is in financial difficulties and those difficulties have led to the non payment of his pension.  He is understandably dismayed to be informed that his particular circumstances do not permit him to benefit from the FAS.  Nevertheless, it is clear that no insolvency event has occurred in relation to Poseidon London. 

24. The Financial Assistance Scheme decision was correct and Mr Harries’ appeal is accordingly dismissed. 

CHARLIE GORDON
Deputy Pension Protection Fund Ombudsman

2 August 2007
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