

14727/3

PENSIONS ACT 2004, PART 2 CHAPTER 6

APPEAL TO PENSION PROTECTION FUND OMBUDSMAN
DETERMINATION BY THE DEPUTY PENSION PROTECTION FUND OMBUDSMAN
	Appellant


	:
	Mr G Martin

	FAS
	: 
	Financial Assistance Scheme

	Scheme Manager
	:
	The Secretary of State for the Department for Work and Pensions

	Pension Scheme
	:
	Crest Pension Fund (the Fund)


MATTERS FOR DETERMINATION 

1. Mr Martin, a member of the Fund, appeals against the Scheme Manager’s review, dated 8 October 2008, of the FAS determination, dated 28 July 2008.  He states that the FAS award has not been calculated correctly.
SCHEME MANAGER’S DECISION

2. On 8 October 2008, the Scheme Manager reviewed the original determination in light of Mr Martin’s application for review but decided that the original determination could not be changed. 

APPELLANT’S GROUNDS FOR APPEAL

3. Mr Martin complains that the annuity rate used by the FAS, when calculating the FAS award, compares unfavourably with the annuity rate used by the Prudential and has resulted in an overstated notional annuity producing  a depressed  award.  

RELEVANT LEGISLATION

4. Relevant extracts from the Financial Assistance Scheme Regulations 2005 (as amended) (the Regulations) can be found at Appendix 1 to this determination.
MATERIAL FACTS

5. Mr Martin was born on 21 February 1940 and as a member of the Plan he qualifies for an award from the FAS. 
6. The start date for the payment of a Scheme annuity purchased with the Prudential would have been 21 February 2005.  A guaranteed pension annuity quotation issued by Prudential quoted a total starting income of £3,709.97 per annum.  
7. The FAS determination, dated 28 July 2008, awarded Mr Martin a pension of £1,523.28, gross, per annum.  The FAS states that the original determination was reached using benefit information compiled on form S1, submitted by the Scheme Administrator, and received by the FAS, on 29 February 2008.   The form, S1, stated, as is material:

Date of Birth



21.02.1940

NRA




65

Date of starting active service  
28.07.1986
Date of leaving active service

22.04.2001

GMP




£2,134.08

Excess over GMP


£3,902.58

A first stage transfer of £63,323 was paid on 06.08.2003 and Mr Martin commuted some or all of his pension into a lump sum of £9,856.00 on 31.08.2006.
8. On 9 April 2008, the FAS wrote to Mr Martin, to tell him that it had determined he was eligible for an award.  The FAS calculated that he was entitled to a FAS Annual Award of £141.72.  A further assessment was carried out on 7 June 2008, following Regulation changes, and the revised Determination was that Mr Martin was entitled to a FAS Annual Award of £1,523.28.  Mr Martin was informed on 28 July 2008, as follows:
“1. Your ‘expected core pension’ under FAS rules
£6,665.08
Please note that ‘expected core pension’ refers to the core pension rights that you had accrued within your scheme.

‘Expected core pension’ does not include any additional benefits, such as those that may arise in relation to early retirement or pensions that may be paid to dependant children, which an individual scheme may have offered.  The FAS provides a contribution towards the replacement of retirement income.  It is not designed to replicate every detail of people’s pension schemes.

To calculate your ‘expected core pension’ we have used the following data provided by your scheme:

	Guaranteed Minimum Pension (GMP)

(Quoted as at 30/11/2001-the date we have been told that you left your scheme) 
	£2,134.08

	Pension in excess of GMP, which is subject to revaluation within scheme rules

(also quoted as at the date above)
	£3,902.58

	Flat-rate pension, which is not subject to revaluation within scheme rules 
	£0.00


We revalue the accrued pension that was due to be revalued under your scheme’s rules to provide the ‘expected core pension’ figure at section 1.

If you left your scheme before the date wind-up began, the FAS will apply revaluation broadly in line with your scheme’s rules from the date of leaving up to the date before wind up began.  If you left your scheme at wind-up then your scheme will already have revalued your benefits up to that point when they provided us with your data.

To assess how much assistance you are due the FAS then applies revaluation in line with prices (subject to a maximum of 5% compound per year) to the accrued pension that was due to be revalued under the scheme’s rules, from the day wind up began up to the ‘certification date’, or normal retirement  age whichever is the earlier.  Where there is a month or more between the certification date and your FAS payment date, further revaluation will be applied to the FAS payment calculated as at the certification date before it is paid.
The certification date is provided by your pension scheme and in most cases is the date at which your actual pension is correct (for example, the scheme may have provided an annuity rate to us and provided this rate of annuity as at the date you left your scheme or as at your normal retirement age).  The certification date provided by your scheme is 31/08/2006. 

2. Your total actual pension




£4,475.37
To calculate your total ‘actual pension’ we have used the following data provided by your scheme.

You took a transfer value from your scheme on 06/08/2003 of £63,323.00.  We have converted the amount of transfer into a notional ‘actual pension’.
 




£3,885.94
You commuted some or all of your pension into a lump sum of £9,856.00 on 31 August 2006.  We have converted the amount of lump sum into a notional actual pension and if appropriate added this figure to any annuity secured.




  £589.43

Cash sums (like lump sums and transfers) are converted into notional rates of pension in broadly the same way.  We do this conversion by applying actuarial factors that provide a reasonable estimate of the amount of pension that could have been bought by way of an annuity using the amount of lump sum or transfer at the time the lump sum or transfer was taken.

3. Your annual payment

Expected pension X 90% less your actual pension is

£1,523.20”
9. Mr Martin disputes only the calculation of the total actual pension, it being the product of both ‘notional’ actual pensions, which he says are overstated.  

SUBMISSIONS 

10. Mr Martin submitted that

· The annuity rate used by the FAS, compares unfavourable with that used by the Prudential.  The FAS, have calculated his award, on the basis of a notional annuity, of £4,475.37 per annum, whereas, the highest annuity quoted by the Prudential, based on an annuity investment of £76,858.65, would have been £3,709.97 per annum;

· He is receiving approximately £700 per annum less than he should.

11. The FAS submitted that

· In order to take account of the lump sum that Mr Martin took at retirement, an annuity factor is applied to the lump sum, to provide a rate of ‘notional annuity’.  The annuity factors aim to approximate, fairly closely, the “real” annuity that would have been provided by an insurance company, as part of a bulk annuitisation process; 
· The Prudential annuity would have been derived from commercially available annuity rates.  The FAS annuity factors provide a standard approximation, of what a cash sum could have bought, for a typical qualifying member.  They are unlikely to replicate exactly what the individual would have got had the scheme actually bought an annuity and do not aim to replicate what a member might themselves have purchased with the cash sum on an individual basis;
· The FAS annuity factors do not assume any indexation on the annuity rate once in payment.  This is because deferred annuities purchased as part of the scheme wind up process for underfunded schemes eligible for FAS do not typically include indexation.    However, an individual scheme member’s annuity might include indexation and in such circumstances the annuity would start to be paid at a lower rate to reflect the increases that would be made over time;
· From the information provided, it appears that some increases are applied to the Prudential  annuity suggesting that the starting rate of the annuity would have been lower than the notional annuity calculated using the FAS factors as it is expected that over time the Prudential’s annuity would have increased and eventually overtaken the non-increasing notional annuity;
· Further, when calculating how much pension a cash sum will provide, commercial annuity providers take into account factors such as mortality, the structure of the pension to be provided (for example whether it will be revalued before it comes into payment and to what age and whether it will provide a survivor benefit); the age of life of the individual at annuitisation and an estimate of the investment yield of the cash sum that will be paid;     
· The factors that FAS use are calculated by the Government Actuary’s Department (GAD) along similar lines.  They assume a notional annuity that is:

(a)
 payable from scheme normal retirement age;
(b)
revalued in deferment by RPI capped at 5%;

(c)
provides a 50% survivor pension to a spouse or surviving civil partner;

(d)
has a 5 year guaranteed death benefit;

(e)
has no increases in payment; and

(f)
is payable for life.

· Quotations from annuity providers tend to be “time specific” that is, an annuity provider could offer a rate of annuity on a particular date which they would not offer, say, six months later.  The FAS takes account of this by calculating the notional annuity according to prevailing rates of return on gilts at the time the lump sum or transfer value was taken.

CONCLUSIONS

12. There is no dispute that Mr Martin is a qualifying member in accordance with the Regulations and qualified to be considered for having any pension topped up to 90% of his expected core pension.  There is a dispute, however, about the way in which the FAS have assessed the level of his award.  
13. Mr Martin contends that the FAS have used an annuity rate that is not comparable to an annuity rate that was used by the Prudential and in doing so have arrived at an award that is lower than it should be.
14. The FAS states that annuity rates prescribed by the GAD are used in circumstances where it is not possible to determine the annual rate of annuity, on the basis of the information available, and a notional rate of annuity is used instead.  
15. As Mr Martin had taken a transfer, it was necessary for a notional annuity rate to be applied.  It is apparent that this may not correspond with an annuity that could have been provided by a commercial provider like the Prudential.  However, the aim of the FAS is to take into account the typical annuity which would have been purchased by the trustees of a scheme that was winding up under funded.  In circumstances like this, in accordance with Schedule 2, paragraph 2(4), the FAS is permitted, therefore, to use the notional annuity rate derived from the factors calculated by the GAD.  Those factors were adopted after wide consultation.  
16. Although the notional annuity rate does not reflect increases in payment, as the FAS has stated, such increases are unlikely to be a feature in situations in which schemes wind up under funded.   In addition, on a like for like basis, a non indexed annuity offered commercially is likely to be higher than a notional annuity derived from GAD factors and, therefore, more likely to restrict any award payable by the FAS.
17. There is no maladministration in the way the award has been calculated and Mr Martin’s appeal is accordingly dismissed.
CHARLIE GORDON
Deputy Pension Protection Fund Ombudsman

APPENDIX 1

“The Financial Assistance Scheme Regulations 2005 (the Regulations)

Part 4

15 Qualifying members

(1)A member or a former member of a qualifying pension scheme is a qualifying member of that scheme for the purposes of these Regulations where-

(a)he is a member of the scheme in respect of whom that scheme's pension liabilities are unlikely to be satisfied in full because the scheme has insufficient assets;  

(b)he had ceased to be a member of the scheme and in respect of whom that scheme's pension liabilities were not satisfied in full, at the time he ceased to be a member, because the scheme had insufficient assets  ; or  

(c)he died before the date of the coming into force of these Regulations, but would have satisfied the condition in either sub-paragraph (a) or (b), 

and the conditions in paragraphs (2) and (3) are satisfied in relation to that member or former member, or would have been satisfied where sub-paragraph (c) applies.
(2)The condition in this paragraph is that the member or former member must have an accrued right to a benefit under the scheme.

(3)The condition in this paragraph is that the member or former member-

(a) was a member of the qualifying pension scheme immediately before the scheme began to wind up; or 

(b) was not a member of the scheme at that time but became a pension credit member of the scheme on or after the day on which the scheme began to wind up. 

(5) Except for the purposes of regulations 17A and 17B,  A person who is not a member or a former member of a qualifying pension scheme is to be regarded as a qualifying member of such a scheme for the purposes of these Regulations where-

(a) he was entitled to a present payment from a qualifying pension scheme immediately before the scheme began to wind up; 

(b) that payment was attributable to the pensionable service of a former member of that scheme who has died; 

(c)the scheme's pension liabilities in respect of that person are unlikely to be satisfied in full because the scheme has insufficient assets;  

15AQualifying members for the purposes of section 286A

(1)A member or a former member of a qualifying pension scheme is a qualifying member of that scheme for the purposes of section 286A (restriction on purchase of annuities) where the conditions in paragraphs (2) and (3) are satisfied.

(2)The condition in this paragraph is that the member or former member has an accrued right to a benefit under the scheme.

(3)The condition in this paragraph is that the member or former member-

(a)was a member of the qualifying pension scheme immediately before the scheme began to wind up; or 

(b)was not a member of the scheme at that time but became a pension credit member of the scheme on or after the day on which the scheme began to wind up.

17Annual payments

(1)Schedule 2 makes provision for the determination of the amount of annual payments to be paid to, or in respect of, qualifying members of qualifying pension schemes including provision for a cap to be imposed on such amounts.

(2)Except where paragraph (3) or (3A)  applies or where the qualifying member is receiving an ill health payment under regulation 17A(1) or an interim ill health payment under regulation 17B(2) , a qualifying member of a qualifying pension scheme shall be entitled to an annual payment determined in accordance with Schedule 2 from-

(a)14th May 2004; or 

(b) the day on which the qualifying member attains normal retirement age, 

whichever is the later.

(3) Except where the qualifying member is receiving an ill health payment under regulation 17A (1) or an interim ill health payment under regulation 17B (2),  Where the scheme manager is satisfied that a qualifying member is terminally ill, that member shall be entitled to an annual payment determined in accordance with Schedule 2 from the day on which the scheme manager is first notified that that member may be terminally ill.

(3A)Where a person is regarded as a qualifying member under regulation 15(5)-

(a) that member shall be entitled to an annual payment determined in accordance with Schedule 2 from-

(i)14th May 2004; or

(ii) the date on which he became entitled to a present payment from the qualifying pension scheme;

whichever is the later; and 

(b) monthly instalments of the annual payment which would have been payable to that member shall cease to be payable from the date on which that member would have ceased to be entitled to the payment referred to in regulation 15(5) (a) in accordance with the rules of the qualifying pension scheme. 

(3B)Where the date referred to in paragraph (3A) (b) cannot be determined from the rules of the qualifying pension scheme, the date on which annual payments shall cease to be payable shall be such date as the scheme manager shall determine having regard to the rules of that scheme and to such other information as he considers relevant.

(4) Except where regulation 17A(3) applies,  A survivor of a qualifying member of a qualifying pension scheme shall be entitled to an annual payment determined in accordance with Schedule 2 from-

(a)14th May 2004; or 

(b) the day after the day on which that qualifying member died, 

whichever is the later.

(5)The year in respect of which the annual payment is to be made shall be the year starting on the day on which a monthly instalment of the annual payment or, as the case may be, an initial payment, is first payable to a beneficiary by virtue of regulation 19 and in respect of subsequent years, on each anniversary of that day.

(5A)In determining the amount of annual payment that is payable to, or in respect of, a beneficiary for any previous year or years ("arrears payable")-

(a)the total of all monthly instalments of an initial payment that have been made to, or in respect of, the beneficiary for any previous year or years is to be deducted from the amount of arrears payable to that beneficiary; and 

(b) if the total of all such monthly instalments is greater than that amount of arrears payable-

(i) the amount to be paid in respect of arrears payable is nil, and

(ii) the difference between that total and the amount of arrears payable is recoverable from the beneficiary in accordance with regulation 7 of the FAS Information and Payments Regulations (recovery of overpayments).

(5B)From the day after the day on which a beneficiary dies, any further monthly instalments of an annual payment that would have been payable to that beneficiary, in respect of that year, cease to be payable.

(6)  Subject to paragraphs (3A)(b) and (5B), annual payments which are payable to a beneficiary under this Part shall continue for life.

(7)Paragraphs 7 and 8 of Schedule 2 provide for the circumstances in which an annual payment is not payable under this Part.
Schedule  2

Determination of Annual and Initial Payments

Regulations 17 and 18(5)

Introductory
(1)    This Schedule applies for the purposes of determining the amount of an annual payment or of an initial payment payable to or in respect of qualifying members of qualifying pension schemes.

(2)    In this Schedule-

  "appropriate person" has the meaning given by regulation 2(1) of the FAS Information and Payments Regulations (interpretation);

    "the crystallisation date" has the same meaning as in paragraphs (6) and (7) of regulation 4 of the Occupational Pension Schemes (Winding Up) Regulations 1996, as those paragraphs were in force on 5th April 2005;

  "guaranteed minimum pension" has the meaning given in section 8(2) of the 1993 Act;

 "relevant information" means any information-

(a)that is described in any of paragraphs (j) to (l) of the fourth item of the table in paragraph 1(2) of Schedule 1 to the FAS Information and Payments Regulations (information to be provided by appropriate persons);

(b)that is to be provided by an appropriate person to the scheme manager in accordance with regulation 3(3)(a) of those Regulations; and

(c)from which the amount of the actual pension or interim pension of a qualifying member, or of a survivor of a qualifying member, may be derived;

 "scheme rules" means the rules of the qualifying pension scheme.

(3)    Paragraphs 2 to 5 are subject to paragraphs 6 to 9.

The provision (above) is subject to modification.

2Actual pension

(1)    In this Schedule, "actual pension" means, subject to  sub-paragraphs (3) and (4) , the annual rate of annuity  which has been,  can be  or could have been, purchased for the beneficiary as at the certification date with the assets available to discharge the liability of the scheme to him after that liability has, or had been, determined.

(2)    The liability of the scheme to the beneficiary shall be determined for the purposes of sub-paragraph (1)-

(a)in accordance with section 73 of the 1995 Act; or

(b)where that section does not apply, in accordance with the scheme rules.

(3)    The annual rate of annuity which  has been, can be or could have been  purchased for the beneficiary for the purposes of sub-paragraph (1) with the assets referred to in that sub-paragraph, shall be determined (or, as the case may be, redetermined) -

(a) where the beneficiary was an active or a deferred member of the qualifying pension scheme on the crystallisation date, on the basis that the sum which will be, or has been, used to discharge the liability of the scheme to him will only be, or has only been, used to purchase an annuity when the qualifying member attains, or attained, his normal retirement age;

(b)where the beneficiary is a survivor of a member of that scheme, having regard to the annual rate of annuity which will come into payment to him immediately on the purchase of the annuity from the assets of the scheme;

(c)on the basis that benefits payable to survivors  are no more generous than provided in relation to pensions under the scheme rules; and

(d) on the basis that there has been no commutation of benefits deriving from the scheme.

(4)    Where the scheme manager is satisfied that it is not possible for him to determine the annual rate of annuity for the purposes of sub-paragraph (1) having regard to the information available to him, he shall determine the annual rate of annuity on the basis of the sum which would discharge the liability of the scheme to the beneficiary and to such other matters as he considers relevant.

(5)    Where the scheme manager is satisfied that increases have been, are being, or will be made to the annual rate of annuity, and he considers that those increases are not reasonable, he may determine the annual rate of annuity on the basis of the sum which would discharge the liability of the scheme to the beneficiary and of such other matters as he considers relevant.

The provision (above) is subject to modification.

3 Qualifying members receiving pensions from the qualifying pension scheme

(1)    This paragraph applies to-

(a) a member or former member of a qualifying scheme who-

(i) is a qualifying member under regulation 15(1), and

(ii) was entitled to present payment of a pension under the scheme rules on the crystallisation date; and

(b)a person who is regarded as a qualifying member under regulation 15(5).

(2)    The annual payment payable to a qualifying member to whom this paragraph applies shall be-

(expected pension ´  0.9 ) - actual pension.

(3)    In this paragraph, "expected pension" means, subject to sub-paragraph (4), the annual rate of the pension which would have been in payment to the qualifying member in respect of rights accrued in a qualifying pension scheme as at the certification date if the scheme had not started to wind up.

(4)    Where the scheme manager is satisfied that it is not possible for him to determine the annual rate of the pension for the purposes of sub-paragraph (3) having regard to all the information available to him, he shall determine that annual rate, having regard to such matters as he considers relevant.

The provision (above) is subject to modification.

4 Active and deferred members

(1)    This paragraph applies in respect of a qualifying member of a qualifying pension scheme who was an active member or a deferred member of that scheme on the crystallisation date.
(2)    The annual payment payable to a qualifying member to whom this paragraph applies shall be-

(expected pension ´  0.9 ) - actual pension.

(3)    In sub-paragraph (2), "expected pension" means, subject to sub-paragraphs (3A), (3B) and (4) , the aggregate of-

(a)the annual rate of the pension to which the qualifying member would have been entitled in accordance with the scheme rules had he attained his normal retirement age when the pensionable service relating to the pension ended;

(b) the revaluation amount for the first revaluation period (see sub-paragraphs (5) and (6)); and

(c) the revaluation amount for the second revaluation period (see sub-paragraphs (7) to (11)).

(3A)   In a case to which sub-paragraph (13) applies, "expected pension" means, subject to sub-paragraph (4), the aggregate of the amount specified in sub-paragraph (3)(a) and the revaluation amount for the revaluation period specified in sub-paragraph (13).

(3B)   In a case where the certification date is on or before the day on which the qualifying member's pensionable service ended, "expected pension" means, subject to sub-paragraph (4), the amount specified in sub-paragraph (3)(a).

(4)    In any case where the scheme manager is satisfied, having regard to the information available to him, that it is not possible for him to identify any one of the elements in sub-paragraph (3), (3A) or (3B),  he may determine how the annual payment is to be calculated having regard to such matters as he considers relevant.

(5)    The first revaluation period is the period-

(a) beginning on the day on which the qualifying member's pensionable service ended; and

(b)ending on the earlier of-

(i) the day before the day on which the scheme began to wind up; or

(ii) the day from which the qualifying member is entitled to an annual payment in accordance with regulation 17(2) or (3).

(6)    The revaluation amount for the first revaluation period is the amount by which the annual rate of the pension under sub-paragraph (3)(a) would fall to be revalued-

(a)in relation to any guaranteed minimum pension, in accordance with section 16 of the 1993 Act, having regard to the relevant scheme rules; and

(b) in relation to the remainder of the pension, in accordance with Chapter 2 of Part 4 of the 1993 Act.

(7)    The second revaluation period is the period-

(a) beginning on the day after the date determined in accordance with sub-paragraph (5)(b); and

(b) ending on-

(i) the certification date; or

(ii) the day from which the qualifying member is entitled to an annual payment in accordance with regulation 17(2) or (3),

whichever is the earlier.

(8)    The revaluation amount for the second revaluation period is, subject to sub-paragraph (12)-

(a) where that period is less than one month, nil; or

(b) in any other case, the revaluation percentage of the aggregate of the annual rate of the pension under sub-paragraph (3)(a) and the revaluation amount for the first revaluation period under sub-paragraph (6).

(9)    In sub-paragraph (8), "the revaluation percentage" means the lesser of-

(a)the percentage increase in the general level of prices in Great Britain during the second revaluation period determined in accordance with sub-paragraph (7); and

(b) the maximum revaluation rate.

(10)   The method for determining the percentage increase in the general level of prices in Great Britain during the second revaluation period is-

where-

A is the level of the retail prices index for the month which falls two months before the month in which the certification date falls;

B is the level of the retail prices index for the month two months before the month during which the relevant qualifying pension scheme began to wind up.

(11)   In sub-paragraph (9) (b), "the maximum revaluation rate" in relation to the second revaluation period is-

(a) if that period is a period of 12 months, 5%; or

(b)in any other case, the percentage that would be the percentage mentioned in sub-paragraph (9)(a) had the general level of prices in Great Britain increased at the rate of 5% compound per annum during that period.

(12)   In determining the revaluation amount for the second revaluation period in accordance with sub-paragraphs (8) to (11), no revaluation shall be made in respect of any benefits which are not subject to revaluation under the scheme rules.

(13)   This sub-paragraph applies to a case where the certification date falls before the day on which the scheme began to wind up, and in such a case-

(a)the revaluation period is the period beginning on the day on which the qualifying member's pensionable service ended and ending on the certification date; and

(b)the revaluation amount for the period specified in paragraph (a) shall be calculated in accordance with sub-paragraph (6)(a) and (b).

The provision (above) is subject to modification.
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